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Income Tax Law of the People's Republic of China for Enterprises with Foreign Investment

and Foreign Enterprises
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Income Tax Law of the People's Republic of China for Enterprises with Foreign Investment

and Foreign Enterprises

(Adopted at the Forth Session of the National People's Congressand promulgated by Order No. 45
of the President of the People's Republic of China on April 9, 1991)

Article 1 Income tax shall be paid in accordance with the provisions of this L.aw by enterprises
with foreign investment within the territory of the People's Republic of China on their income

derived from production, business operations and other sources.

Income tax shall be paid in accordance with the provisions of this Law by foreign enterprises on
their income derived from production, business operations and other sources within the territory

of the People's Republic of China.

Article 2 "Enterprise with foreign investment" referred to in this Law means Chinese-foreign
equity joint ventures, Chinese foreign contractual joint ventures and foreign-capital enterprises

that are established in China.

"Foreign enterprises” referred to in this Law means foreign companies, enterprises and other
economic organizations which have establishments or places in China and engage in production
or business operations, or which, though without establishments or places in China, have income

from sources within China.

Article 3 Any enterprise with foreign investment which establishes its head office in China shall
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pay income tax on its income derived from sources inside and outside China, Any foreign

enterprise shall pay income tax on its income derived from sources within China.

Article 4 The taxable income of enterprises with foreign investment and establishments or places
set up in China by foreign enterprises to engage in production or business operations shall be the
amount remaining from gross income in a tax year after costs, expenses and losses have been

deducted,

Article 5 The income tax on enterprises with foreign investment and the income tax which shall
be paid by foreign enterprises on the income of their establishments or places set up in China to
engage in production or business operations shall be computed on taxable income at the rate of 30

percent; local income tax shall be computed on taxable income at the rate of 3 percent.

Article 6 The state shall, in accordance with the industrial policies, guide the orientation of
foreign investment and encourage the establishment of enterprises with foreign investment which

adopt advanced technology and equipment and export all or the greater part of their produets.

Article 7 The income tax on enterprises with foreign investment established in special economic
zones, foreign enterprises which have establishments or places in special economic zones
engaged in production or business operations, and enterprises with foreign investment of a
production nature in economic, and technological development zones shall be levied at the

reduced rate of 15 percent.

The income tax on enterprises with foreign investment of a production nature established in
coastaleconomic open zones, or in the old urban districts of cities where the special economic
zones or the economic and technological development zones are located, shall be levied at the

reduced rate of 24 percent.

The income tax on enterprises with foreign investment in coastal economic open zones, old urban

districts of cities where the special economic zones or the economic and technological
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development zones are located, or other regions defined by the State Council within the scope of
energy, communications harbour, wharf or other projects encouraged by the state, may be levied

at the reduced rate of 15%. The specific rules shall be regulated by the State Council.

Article 8 Any enterprise with foreign investment of a production nature scheduled to operate for
a period of not less than 10 years shall, from the year in which it begins to make profits, be
exempted from income tax in the first and second years and allowed a 50% reduction in the third
to fifth years. However, the exemption from or reduction of income tax for enterprises with
foreign investment engaged in the exploration of resources such as oil , natural gas, rare metals,
noble metals, etc., shall be regulated separately by the State Council. Enterprises with foreign
investment have actually operated for a period of less than 10 years shall repay the amount of

income tax already exempted or reduced.

The relevant regulations promulgated by the State Council before the entry into force of this Law,
which provide preferential treatment in the form of exemption from or reduction of income tax
for enterprises engaged in energy, communications, harbour, wharf and other major projects of a
production nature for a period longer than that specified in the preceding paragraph, or which
provide preferential treatment in the form of exemption from or reduction of income tax for

enterprises engaged in major projects of a non-production nature, shall remain applicable after

this Law enters into force.

Any enterprise with foreign investment which is engaged in agriculture, forestry or animal
husbandry and any other enterprise with foreign investment which is established in remote
underdeveloped areas may, upon approval by the competent department for tax affairs under the
State Council of an application filed by the enterprise, be allowed a 15 percent to 30 percent
reduction of the amount of income tax payable for a period of 10 years following the expiration of

the period for tax exemption or reduction, provided for in the preceding two paragraphs.

After this Law enters into force, any modification to the provisions of the preceding three

paragraphs of this Article on the exemption from or reduction of income tax on enterprises shall
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be submitted by the State Council to the Standing Committee of the Nationa! People's Congress

for decision.

Article 9 The exemption from or reduction of local income tax for any enterprise with foreign
investment which operates in an industry or undertakes a project encouraged by the state shall, in
accordance with the actual situation, be at the discretion of the people's government of the

relevant province, autonomous region or municipality directly under the Central government.

Article 10 Any foreign investor of an enterprise with foreign investment which reinvests its share
of profit obtained from the enterprise directly into that enterprise by increasing its registered
capital, or which uses the profit as capital investment to establish other enterprises with foreign
investment to operate for a period of not less than 5 years shall, upon approval by the tax
authorities of an application filed by the investor, be refunded 40% of in respect of preferential
treatment, such provisions shall apply, if the investor withdraws its reinvestment before the

expiration of a period of 5 years, it shall repay the refunded tax.

Article 11 Losses incurred in a tax year by an enterprise with foreign investment or by an
establishment or place set up in China by a foreign enterprise to engage in production or business
operations may be offset against income of the following tax year. Should the income of the
following tax year be insufficient to offset the said losses, the balance may be offset against

income of the next subsequent year, and so on, over a period not exceeding 5 years.

Article 12 Any enterprise with foreign investment shall be allowed, when filing a consolidated
income tax return, to deduct from the amount of tax payable the foreign income tax already paid
abroad in respect of income derived from sources outside China. The deductible amount shall not,
however, exceed the amount of income tax otherwise payable under this Law in respect of income

derived from sources outside China.

Article 13 The payment or receipt of charges or fees in business transactions between an

enterpise with foreign investment, or an establishment or place set up in China by a foreign
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enterprise to engage in production or business operations, and its associated enterprises shall be
made in the same manner as the payment or receipt of charges of fees in business transactions
between independent enterprises. Where the payment or receipt of charges or fees in not made in
the same manner as in business transactions between independent enterprises and this results in a
reduction of taxable income, the tax authorities shall have the right to make reasonable

adjustments.

Article 14 Where an enterprise with foreign investment or an establishment or place set up in
China by a foreign enterprise to engage in production or business operations is established, moves
to a new site, merges with another enterprise, breaks up, winds up or makes a change in any of the
main entries of registration, it shall present the relevant documents to and shall go through tax
registration or a change or cancellation in registration with the local tax authorities, after the
relevant event is registered or a change or cancellation in registration has been made with the

administrative agency for industry and commerce.

Article 15 Income tax on enterprises and local income tax shall be computed on an annual basis
and paid in advance in quarterly installments. Such payments shall be made within 15 days from
the end of each quarter and the final settlement shall be made within 5 months from the end of

each tax year. Any excess payment shall be refunded and any deficiency shall be repaid.

Article 16 Any enterprise with foreign investment and any establishment or place set up in China
by a foreign enterprise to engage in production or business operations shall file its quarterly
provisional income tax returns in respect of advance payments with the local tax authorities
within the period for each advance payment of tax and shall file an annual income tax return

together with the final accounting statements within 4 months from the end of the tax year.

Article 17 Any enterprise with foreign investment and any establishment or place set up in China
by a foreign enterprise to engage in production or business operations shall report its financial and

accounting systems to the local tax authorities for reference purposes. All accounting records
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must be complete and accurate, with legitimate vouchers as the basis for entries.

If The financial and accounting bases adopted by an enterprise with foreign investment or an
establishment or place set up in China by a foreign enterprise to engage in production or business
operations contradict the relevant tax provisions of the State Council, tax payment shall be

computed in accordance with the relevant tax provisions of the State Council.

Article 18 If any enterprise with foreign investment goes into liquidation, and if the balance of its
net assets or the balance of its remaining property after deduction of the enterprises undistributed
profit, various funds and liquidation expenses exceeds the enterprises paid-in capital, the excess
portion shall be liquidation income on which income tax shall be paid in accordance with the

provisions of this Law.

Article 19 Any foreign enterprise which has no establishment or place in China but which derives
profits, interest, rent, royalties or other income from sources in China, or which, though it has an
establishment or place in China, derives such income and the income is not effectively connected

with such establishment or place, shall pay an income tax of 20 percent on such income,

From the payment of income tax in accordance with the provisions of the preceding paragraph,
the income beneficiary shall be the taxpayer and the payer shall be the withholding agent. The tax
shall be withheld from the amount of each payment by the payer. The withholding agent shall,

within 5 withholding income tax return to the local tax authorities.

An exemption from or reduction of income tax shall apply to the following income:

(1) profits derived by a foreign investor from an enterprise with foreign investment shall be

exempted from income tax;

(2) income from interest on loans made to the Chinese Government or Chinese state banks by

intermational financial organizations shall be exempted from income tax;
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(3) income from interest on loans made at a preferential interest rate to Chinese state banks by

foreign banks shall be exempted from income tax;

(4) income tax on royalties received for the supply of technical know-how in scientific research,
exploitation of energy resources, development of the communications industries, agricultural,
forestry and animal husbandry production, and the development of important technologies may,
upon approval by the competent department for tax affairs under the State Council, be levied at

the reduced rate of 10 percent. Where the technology supplies is advanced or the terms are

preferential, exemption from income tax may be allowed.

Apart from the aforesaid provisions of this article, if preferential treatment in the form of
reduction of or exemption from income tax on profits, interest, rent, royalties and other income, is

required, it shall be regulated by the State Council.

Article 20 The tax autherities shall have the right to inspect the financial accounting and tax
affairs of enterprises with foreign investment and establishments or places set up in China by
foreign enterprises to engage in production or business operations, and shall have the right to
inspect the tax withholding of the withholding agent and its payment of the withheld tax to the

State Treasury.

The entities and withholding agents being inspected must report the facts and provide relevant

information. They may not conceal or refuse to report any facts.

When making an inspection, the tax officials shall produce their identity documents and shall be

responsible for confidentiality.

Article 21 Income tax payable according to this Law shall be computed in terms of Renminbi
(RMB). Income in foreign currency shall be converted into Renminbi according to the exchange

rate quoted by the state exchange control authorities for purposes of tax payment.
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Article 22 If any taxpayer fails to pay tax within the prescribed time limit, or if the withholding
agent fails to remit the tax withheld within the prescribed time limit, the tax authorities shall, in
addition to setting a new time limit for tax payment, impose a surcharge for overdue payment

equal to 0.2% of the overdue tax for cach day in arrears, starting from the first day the payment

became overdue.

Article 23 The tax authorities shall set a new time limit for registration or submission of
documents and may impose a fine of 5,000 yuan or less on any taxpayer or withholding agent
which fails to register for tax purposes or to make a change or cancellation in registration with the
tax authorities within the prescribed time limit; submit an income tax return, final accounting
statements or withholding income tax return to the tax authorities within the prescribed time limit;

or report its financial and accounting systems to the tax authorities for reference purposes.

Where the tax authorities have set a new time limit for registration or submission of documents,
they shall impose a fine of 10,000 yuan or less on tax payers or withholding agents which again
fail to meet the time limit for rgistration or making a change in registration with the tax
authorities, or for submitting an income tax return, final accounting statements or withholding
income tax return to the tax authorities. Where the circumstances are serious, the legal
representative and the person directly responsible shall be investigated for criminal responsibility

by applying, mutatis mutandis, the provisions of Article 121 of the Criminal Law.

Article 24 Where the withholding agent fails to fulfill its obligation to withhold tax as provided
in this Law, and does not withhold or withholds an amount less than that which should have been
withheld, the tax authorities shall set a time limit for the payment of the amount of tax that should
have been withheld, and may impose a fine up to but not exceeding 100% of the amount of tax

that should have been withheld.

Where the withholding agent fails to remit the tax withheld to the State Treasury within the

prescribed time limit, the tax authorities shall set a time limit for remitting the taxes and may
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impose a fine of 5,000 yuan or less on the withholding agent; if the withholding agent again fails
to meet the time limit, the tax authorities shall pursue the taxes according to the law and may
impose fine of 10,000 yuan of less on the withholding agent. If the circumstances are serious, the
legal representative and the person directly responsible shall be investigated for criminal
responsibility by applying, mutatis mutatis mutandis, the provisions of Article 121 of the

Criminal Law.

Article 25 Where any person evades tax by deception or concealment or fails to pay tax within
the time limit prescribed by this Law and, after the tax authorities have pursued the payment of
tax, again fails to pay it within the prescribed time limit, the tax authorities shall, in addition to
recovering the tax which should have been paid, impose a fine up to but not exceeding 500
percent of the amount of tax which should have been paid. Where the circumstances are serious,

the legal representative and the person directly responsible shall be investigated for criminal

responsibility in accordance with the provisions of Article 121 of the Criminal Law.,

Article 26 In case of a dispute with the tax authoritics in respect of the payment of tax, any
enterprise with foreign investment, foreign enterprise or withholding agent must first pay tax
according to the relevant regulations. Thereafter, the taxpayer or withholding agent may, within
60 days from the date of receipt of the tax payment certificate issued by the tax authorities, apply
to the tax authorities days after receipt of the application for reconsideration. If the taxpayer or
withholding agent is not satisfied with the decision, it may institute legal proceedings in the
people's court within 15 days from the date of receipt of the notification on decision made after

reconsideration.

If the party concerned is not satisfied with the decision on punishment by the tax authorities, it
may, within 15 days from the dare of receipt of the notification on punishment, apply for
reconsideration to the tax authorities at the next highest level above the which made the decision
on punishment. Where the party is not satisfied with the decision made after reconsideration, it
may institute legal proceedings in the people's court within 15 days from the date of receipt of the

decision made after reconsideration, The party concerned may, however, directly institute legal
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proceedings in the people's court within 15 days from the date of receipt of the decision made
after reconsideration. The party concerned may, however, directly institute legal proceedings in
the people's court within 15 days from the date of receipt of the notification on punishment. If the
party concerned does not apply for reconsideration to the higher tax authorities or institute legal
proceedings in the people's court within the time limit, and if the decision on punishment is not
fulfilled, the tax authorities which made the decision on punishment may apply to the people's

court for compulsory execution.

Article 27 Where any enterprise with foreign investment which was established before the
promulgation of this Law would otherwise, in accordance with the provisions of this Law, be
subject to higher tax rates or enjoy less preferential treatment of tax exemption or reduction than
before the entry into force of this Law, in respect of such enterprise, within its approved period of
operation, the law and relevant regulations of the State Council in effect before the entry into
force of this Law shall apply. If any such enterprise has no approved period of operation, the law
and relevant regulations of the State Council in effect before the entry into force of this Law shall
apply within the period prescribed by the State Council. Specific rules shall be regulated by the

State Council.

Article 28 Where the provisions of tax agreements concluded between the government of the
People's Republic of China and foreign governments are different from the provisions of this

Law, the provisions of the respective agreements shall apply.

Article 29 Rules for implementation shall be formulated by the State Council in accordance with

this Law.

Article 30 This Law shall enter into force on 1 July 1991. The Income Tax of the People's
Republic of China for Chinese-Foreign Equity Joint Ventures and the Income Tax Law of the

People's Republic of China for Foreign Enterprises shall be annulled as of the same date.
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LAW ON FOREIGN INVESTMENT IN VIET NAM

With a view to expanding economic cooperation with foreign countries, serving the cause
of industrialization and modernization, and developing the national economy on the basis
of efficiently tapping and utilizing resources of the country; In accordance to the
Constitution in 1992 of the Socialist Republic Of Vietnam, This law sets forth provisions

regulating foreign direct investment in Vietnam.

Chapter 1

General Provisions

Article 1:

The State of the Socialist Republic of Vietnam encourages foreign investors to invest in
Vietnam on the basis of respect for the independence and sovereignty of Vietnam,
observance of the laws of Vietnam, equality, and mutual benefit.

The State of the Socialist Republic of Vietnam protects the owner ships, of invested
capital and other legitimate rights of the foreign investors, and extend to the latter

favourable conditions and quick formalities to invest in Vietnam.

Article 2:

For the purpose of this law, the following terms shall have the respective meanings

ascribed to them hereunder:

1. “Foreign direct investment in Vietnam" refers to the acts of the foreign investors in
bringing into Vietnam their capital in terms of money or any types of assets in order to
carry out investment activities as stipulated by this law.

2. "Foreign investors" refers to foreign organizations or individuals investing in Vietnam.

3. "Foreign partner" refers to the party consisting of one or more foreign investors.
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"Vietnamese partner” refers to the party consisting of one or more Vietnamese economic
£
organizations of all economic sectors.

"The two partners" refers to the Vietnamese partner and the foreign partner;

"Several partners" refers to the Vietnamese partner and the foreign partner, or the foreign

partners and Vietnamese pariners. or Vietnamese partners and foreign partners.

1.

“Foreign-invested enterprise” refers to the joint venture enterprise or the 100% foreign
capital enterprise.

"The joint venture enterprise” refers to the enterprise jointly established in Vietnam by
the two partners or several partners involved on the basis of a joint venture contract or an
agreement signed between the Government of the Socialist Republic of Vietnam and a
foreign government, or to the new enterprise established in Vietnam as a result of
cooperation between a foreign-invested enterprise and Vietnamese partner or between
any such joint venture and a foreign partner on the basis of the joint venture contract.
“The 100% foreign capital enterprise” refers to an enterprise in Vietnam whose capital is
wholly owned by the foreign investor.

“Business cooperation contract" refers to a document signed between two or several
partners to carry out investment activities in Vietnam without establishing a status of
juridical persen.

“Join venture contract” refers to a document signed between partners mentioned at Point
of this Article to set up a joint venture enterprise in Vietnam.

"Build-Operate-Transfer (BOT) contract” refers to a document signed between a
Vietnamese competent agency and a foreign investor to build and operate an
infrastructure project for a certain period; upon the expiry, the foreign investor shall
transfer the project to the State of Vietnam without compensation.
"Build-Transfer-Operate (BTO) contract" refers to a document signed between a
Vietnamese competent agency and a foreign investor to build an infrastructure project,
upon the completion of that project, the foreign investor transfers it to the Sate of
Vietnam, and the Vietnamese Government reserves the right of operating that project for
the foreign investor for a certain period to refund the investment and to earn profit on a

reasonable basis.
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"Build-Transfer (BT) contract" refers to a document signed between a vietnamese
authorized agency and a foreign investor to build an infrastructure project; upon
completion, the foreign investor transfers the project to the State of Vietnam, and the
Vietnamese Government offers favourable conditions to the foreign investor to carry out
another project to refund the investment and to earn profit another project to refund the
investment and to earn profit on a reasonable basis.

"Export processing zone" refers to an industrial zone specializing in manufacturing
exports, carrying out services for the manufacture of exports and for export activities,
with defined geographical lines, established by the Government, or under the permission
of the Government.

"Export processing enterprise” refers to an enterprise specializing in manufacturing
exports, carrying out services for the manufacture of exports, and for export activities,
established and operating in accordance with regulations of the Government on export
processing enterprises.

"Industrial zone" refers to a zone reserved for the manufacture of industrial commodities
and for carrying out services for industrial production, established by the Government or
under the permission of the Government.

"Industrial zone enterprise” refers to an enterprise established and operating within the
industrial zone.

"Investment capital” refers to the capital required for implementing an investment
project, and comprises of legal capital and loan capital.

"Legal capital" of a foreign-invested enterprise refers to the capital required for
establishing the enterprise, and the capital is prescribed in the charter of the enterprise.
"Capital contribution” refers to the capital paid in by each partner to constitute the legal

capital of the enterprise.

"Re-investment" refers to the use of profit and other legitimate sources of income

generated from foreign investment activities in Vietnam to add capital to the on-go-ing

project in Vietnam or to another new investment project in accordance with forms of

investment stipulated in this law.
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Article 3:

Foreign investors are allowed to invest in vietnam in various areas of the national
economy.
The State of Vietnam encourages foreign investors to invest in economic sectors and

localities as follows:

1. Sectors:
a. Production of exports;
b. Cultivating, growing, and processing agricultural, forestry, and aquatic products;
c. High technology, advanced know-how industries, with a view to protecting the
ecological environment, investment in research and development;
d. Labor-intensive industries; processing materials and using efficiently natural
resources available in Vietnam;
e. Construction of infrastructure and other important industrial production
facilities;
2. Localities:
a. Mountainous and remote regions;
b. Areas of underdeveloped socio-economic level
c. The State of Vietnam shall not grant foreign investment licenses in sectors and
areas therein foreign investment may hamper the national security and defense,

cultural and historical heritage, custom, and ecological environment.

In accordance with planning and development orientation in each period, the
Government shall specify localities where foreign investment is encouraged, issue lists of
priority and prime priority investment projects, lists of conditional investment sectors,

and lists of prohibited investment sectors.

Vietnamese private economic organizations are allowed to engage in investment
cooperation with foreign investors in sectors and under conditions regulated by the

Government.
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Chapter 2
Forms of Investment

Article 4

Foreign investors are allowed to invest in Vietnam in the following investment forms:

1. Business cooperation on the basis of business cooperation contract;
2. Joint venture enterprise

3. 100 degree celsius foreign capital enterprise

Article 5

The two partners or several partners partners may enter into a contractual business
cooperation venture inctuding the profit-sharing, product-sharing, and other forms of
business cooperations

The object, nature, and scope of business as well as rights, obligations, and iiabilities of
each of the partners and the relationship between them shall be subject to mutual
agreement and expressly stated in the business them shall be subject to mutual agreement

and expressly stated in the business cooperation contract.

Article 6

The two or several partners may enter into cooperation for he establishment of a joint
venture in Vietnam on the basis of a joint venture contract.

Such joint venture enterprise may, again, cooperate with a foreign investor or a
Vietnamese business to establish a new joint venture in Vietnam.

Any joint venture thus established shall be under the form of a liability limited company,

and shall enjoy the status of juridical person in accordance with the laws of Vietnam.

Article 7

The foreign partner may contribute to the legal capital of a joint venture in the following

forms:
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Foreign currency; or the Vietnamese currency generated from foreign investment

activities in Vietnam;

a2, Equipment, machinery, plant, and other building facilities
b. The value of industrial property rights, technical know-how, technical processes, and

technical services.

The Vietnamese partner may contribute to the legal capital of a joint venture in the

following forms:

a. The Vietnamese currency, foreign currency;

b. The value of the land use right accordance to regulations on land;

c. Natural resources, value of rights of using water surface and sea surface in accordance
with the laws;

d. Equipment, machinery, plant, and other building facilities;

¢. The value of industrial property rights, technical know-how, technological processes, and

technical services;

The capital contribution by partners in forms other than those stipulated in Point 1 and 2

of this Article shall have to obtain approval from the Government.

Article 8

There shall be no ceiling on the maximum contribution by the foreign partner or foreign
partners to the legal capital of a joint venture in accordance with the agreement of the
partners involved, but this contribution shall not be less than 30% of the legal capital,
except for other cases determined by the Government.

In the case 0f a joint venture involving several partners, the minimum capital
contribution of each Vietnamese partner shall be determined by the Government.

For those important economic projects determined by the Vietnamese Government,
partners involved shall have to reach an agreement on gradually increasing the capital

contribution of the Vietnamese pariner to the legal capital of the joint venture.
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Article 9

The value of the capital contribution of each partner shall be assessed a according to
market prices prices at the time of contribution. The process of capital contribution shall
be mutually agrees upon and expressed in the joint venture contract which is approved by

the State foreign investment authority.

Partners shall be responsible for the truthfulness and accuracy of the value of their capital
contribution. Where necessary, the State foreign investment authority reserves the right
to choose an inspection organization to re-inspect into the real value of capital

contributions of partners.
Article 10

The profits and risks of a joint venture shall be shared by the partners in proportion to
their respective capital contributions unless this is otherwise agreed upon by partners in

the joint venture contract.
Article 11
The leading body of a joint venture shall be its Board of Management which comprises

of representatives of partners involved.

The partners shall appoint their nominees to the Board of Management in proportion to

their respective capital contributions to the legal capital of the joint venture.

In case of a joint venture involving two partners, each of them shall have at least two

members on the Board of Management.

Where a joint venture involves several partners, each of them shall have at least one

member on the Board of Management.
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If a joint venture involves a Vietnamese partner and several foreign partners, or vice-
versa, a foreign partner and several Vietnamese partners, such a Vietnamese partner or
foreign partner, as the case may be, shall have at least two members on the Board of

Management

On the Board of Management of a joint venture which is established between a joint
venture operating in Vietnam with a foreign investor or with a Vietnamese enterprise,

there shall be at least two members of such joint venture will have at least one member.

Article 12

The Chairman of the Board of Management shall be appointed by mutual agreement of
the partners, The Chairman of the Board of Management shall be responsible for
convening and presiding over meetings of the Board of Management; supervising the
implementation of resolutions of the Board of Management.

The General Director and Deputy General Directors shall be appointed, and dismissed,
by the Board of Management; and are responsible to the Board of Management and the
laws for the management over and directions to operations of the joint venture.

Either the Director General or the First Deputy Director General shall be a Vietnamese
citizen. .

the responsibilities and rights of the Chairman of the Board of Management, the Director
General, and the First Deputy Director General shall be expressed in the charter of the

joint venture.
Article 13

Regular meetings of the Board of Management shall be determined by the board itself.
The Board of Management may convene irregular meetings at the request of the
Chairman of the Board of Management, or of two thirds of members of the Board of
Management or the request of the General Director or the First Deputy General Director.
All meetings of the Board of Management shall be convened by the Chairman of the

Board of Management.
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The meeting of the Board of Management shall be attended by at least two thirds of

members of the Board of Management representing partners involved.

Article 14

The most important matters concerning the organization and operations of the joint
venture, namely the appointment and dismissal of the Director General, the First Deputy
Director General, the Chief Accountant; amending and supplementing to the charter of
the joint venture; drawing the annual financial balance sheet and accepting the
completion of a project; and borrowing investment capital shall be determined upon by
the Board of Management of the principle of unanimity among members of the Board of
Management present at the meeting.

Partners may agree to express in the charter of the joint venture other issues that shall be
determined upon on the principle of unanimity.

Other issues not stated at Point 1 of this Article shall ne determined upon by the Board of
Management on the principle of obtaining more than half of members of the Board of

Management present at the meeting voting approval.
Article 15

Foreign investors may establish in Vietnam enterprises with 100% foreign capital.

The 100% foreign capital enterprise shall be established in the form of the liability
limited company, and is granted the status of juridical person according to the laws of

Vietnam.

The 100% foreign capital enterprise may cooperate with a Vietnamese enterprise to

establish a joint venture,

For those important projects determined by the Government, vietnamese enterprises in
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the basic of mufual agreement with the project owner can buy back a certain equity of the

enterprise to establish a joint venture.
Article 16

The legal capital of a foreign-invesied enterprise shall be no less than 30% of the total
invested capital of the enterprise. In special cases, the rate may be less than 30%, but this
rate must be approved by the state foreign investment authority.

In the process of operation, the foreign-invested enterprise shall not scale down its legal

capital.
Article 17

The duration of a foreign-invested enterprise and that of a business cooperation contract
shall be expressed in the investment license of each project in accordance with the
regulations of the Government, but not in excess 50 years,

In accordance with stipulations of the Standing Committee of the National Assembly, the
Government shall make a decision on a longer duration for each project but not in excess

of 70 years.
Article 18

Foreign investors are allowed to invest in industrial zones and export processing zones in
the forms stipulated in article 4 of this Law.

Vietnamese enterprises under all economic sectors shall be allowed to cooperate with
foreign investors to invest in industrial zones and export processing zanes in the forms
stipulated in Point 1, Point 2 of Article 4 of this Law or to establish enterprises with
100% of their own capital. |

The relations of exchanging goods between enterprises in the market of Vietnam and
export processing enterprises are considered import-export relations, and shall be
governed by the Law on Import-Export processing enterprises are allowed to buy
materials, facilities, and commodities from the local market into the Export Processing

Zone in accordance with simple formalities regulated by the Government.
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The Government issues regulations on the Industrial Zone and Export Processing Zone.

Article 19

Foreign investors investing in the construction of infrastructure projects may sign the
BOT contract, the BTO contract, and the BT contract with the authorized State agency of
Vietnam. Foreign investors shall be liable to interests and obligations as stipulated in the
respective contract.

The government shall regulate in detailé the investment in the forms of BOT contract, the

BTO contract, and the BT contract.
Chapter 3
Measures of the investment guarantee
Article 20

The State of the Socialist Republic of Vietnam shall guarantee fair and equitable

treatment to foreign investors investing in Vietnam.
Article 21

Throughout the duration of investment in Vietnam, invested capital and other assets of
the foreign investors shall not be appropriated or requisitioned by means of
administrative procedures, and foreign-invested enterprise shall not be nationalized.

The State of the Socialist Republic of Vietnam shall protect the industrial property rights
and guarantee other legitimate interests of the foreign investors in their activities of
technology transfer in Vietnam.

In the case of changes of the Vietnamese laws resulting in damages to the interests of
foreign-invested enterprises and pariners involved in the business cooperation contracts
which have been licensed, the State shall take appropriate measures to guarantee the

interests of the investors.
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Article 22

Foreign investors investing in Vietnam shall the right to remit abroad;

1. Profits accruing from business operation;
2. Payments due to them from the provisions of technology or services;

The principal and interest due on loans made in the course of business operations;

4. Their invested capital;
5. Other sums and assets in their legal ownership.
Article 23

Foreigners working in Vietnam for a foreign-invested enterprise or for the execution of a
business cooperation contract shall, after payment of income taxes as prescribed by the

laws of Vietnam, be authorized to remit abroad their legitimate incomes.
Article 24

Any dispute between the partners arising out of a business cooperation contract, a joint
venture as well as dispute between foreign-invested enterprises and between partners
involved in a business cooperation contract with Vietnamese enterprises shall first be
resolved through mﬁtual negotiation and amicable settlement.

If, however, parties to a dispute failed to reach an agreement, the dispute shall be referred
to an arbitration organization or the Vietnamese court in accordance with the laws of
Vietnam.

For disputes between partners in joint venture enterprise or a business cooperation
contract, partners involved may mutually agree in the contract the choice of another
arbitration organization to settle disputes.

The settlement of disputes between partners arising from the BOT contract, the BOT
contract, and the BT contract shall conform to the mode mutually agreed upon and

expressed in the contract.
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Rights and obligations of foreign investors and

foreign-invested enterprises
Article 25

The foreign-invested enterprises and partners involved in the business cooperation
contracts shall be allowed to recruit employees in accordance with their labour demands
and shall take priority in recruiting Vietnamese employees; the recruitment of foreign
employees is only permitted where technical and managerial skills are required which the
Vietnamese side cannot meet, but a plan to train Vietnamese employees to fill such
positions must be taken.

Rights and obligations of employees working in foreign invested enterprises are
guaranteed by labour contracts, collective labour agreement, and legal regulations on

labour.,

Article 26

Employees, Vietnamese employees and foreign employees shall have to observe regulations on
labour and other related regulations, and shall have to respect honor, dignity and custom of one

another.
Article 27

Foreign-invested enterprises shall have to respect the rights of vietnamese employees in
participating in political organization and socio-political organizations in accordance with the

laws of Vietnam.
Article 28
Foreign-invested enterprises and foreign partners involved in business cooperation

contracts shall have to insure assets and civil liabilities at insurance companies of

Vietnam or at other insurance companies licensed to operate in Vietnam.
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Article 29

The transfer of foreign technologies into Vietnam of investment projects shall be
executed in the forms of capital, contribution in terms of technologies, or purchase of
technologies on the basis of contract in accordance with regulations on technology

transfer.

The Vietnamese Government encourages the rapid transfer of technologies, especially

advanced technologies.
Article 30

Foreign invested enterprises, partners involved in a business cooperation contract upon
the completion of construction works to establish the business shall have to go through
the acceptance and hand over procedures for the construction works with certificates of
inspection organizations required.

Foreign-invested enterprises, partners involved in a business cooperation contract shall

have to go through tender procedures in accordance with regulations of tenders.
Articles 31

Foreign invested enterprises, partners involved in a business cooperation contract shall
enjoy self independence in business operations in accordance with objects stated in the
investment licenses; be allowed to import machinery, equipment, materials, nd transport
means, directly export or export by consignment and distribute their products to execute
the investment project in accordance with the laws.

Foreign-invested enterprises, partners involved in a business cooperation centract shall
take priority in purchasing equipment, machinery, materials, and transport means in

Vietnam in the case technical-commercial conditions are the same.

Article 32

Foreign-invested enterprises are allowed to open branches outside the centrally-governed
province or city where the enteprises are headquartered to perform business operations in

accordance with scopes and objects stated in the investment license, and shall have to
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obtain approval from the people's comunittee of the province or city where the branches

are to be set up.
Article 33

Foreign-invested enterprises, partners involved in a nusiness cooperation contract shall
self-guarantee demands of foreign currency for their operations.

The Vietnamese Government guarantees to balance foreign currency demands for
projects on the construction of infrastructure works, production of goods to substitute

essential imported goods and other important projects.
Article 34

Partners in a joint venture enterprise shall have the rights to transfer their equities in a
Joint venture enterprise, but priority shall be given to the other partners in the joint
venture enterprise. In the case equities are transferred to a third party, the transfer
conditions shall not be more favourable than those which have been set out to the other
partners in the joint venture. The transfer shall be mutually agreed upon by partners
involved in the joint venture.

These regulations are also applicable for the transfer of rights and obligations of pattners
involved in a business cooperation contract.

The 100 degree censious foreign investment capital enterprise shall have the rights of
transferring its equities, but priority shall be given to the Vietnamese enteprises.

The transfer of equities becomes effective only after the State foreign investment
authority approves the capital transfer contract.

In the case the value of the capital transfer is higher than the initial value, the transferring
partner shall be liable to a profit tax rate of 25 degree censious on the margin. In the case
the equities are transferred to Vietnamese enterprises, the transferring partner shall enjoy

tax reduction or exemptions.
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Article 35

Foreign-invested enterprises shall open accounts in the Vietnamese currency and foreign
currency and foreign currency at the bank of Vietnam, the joint venture bank, or the

foreign bank branch based in Vietnam.
In the special case which is approved by the State Bank of Vietnam, foreign-invested

enterprises may open the account of loans at the bank in a foreign country,

Article 36

The exchange between the Vietnamese dong and the foreign currency shall be performed

according to the official exchange rate announced by the State Bank of Vietnam at the

time of exchange.
Article 37

Foreign-invested enterprises and foreign partners involved in a business cooperation
contract shall apply the Vietnamese accounting system. In the case another popular
accouting system is needed, this must be approved by the Ministry of Finance.

The depreciation of fixed assets of foreign-invested enterprises and foreign partners
involved in the business cooperation contracts shall be in accordance with regulations of
the Goverment.

The annual funancial report of foreign-invested enterprises and foreign partners involved
in a business cooperation contract shall be audited by an independent auditing company
of Vietnam or another independent auditing company licensed to operate in Vietnam in
accordance with regulations on auditing. The annual financial report shall be submitted to

the financial agency and the State foreign investment authority.

Article 38

Foreign-invested enterprises and foreign partners involved in a business cooperation
contract have to pay the profit tax at the rate of 25 degree censious on the profit tax rate
is 20 degree censious on the profit generated; in the case more conditions and criteria on

investment encouraged, the profit tax rate is 15 degree censious on the profit generated.
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In the special case of investment encouragement, the profit tax rate is 10 degree censious
on the profit generated.
For oil and gas and some other rare and precious resources, the profit tax rate shall be in

accordance with regulations of the Law on il and Gas related regulations.
Article 39

Depending on sectors and localities of investment stipulated in Article 3 of this Law,
foreign-invested enterprises and foreign partners involved in a business cooperation
contract shall be liable to a maximum profit tax exemption period of two years from that
beginning with profitable business, and a 50 degree censious profit tax reduction during
two subsequent years.

In the case foreign-invested enterprises and foreign partners involved in a business
cooperation contract execute projects that enjoy many conditions and criteria on
investment encouragement, they shall be liable to a maximum profit tax exemption
period of four years from that beginning with profitable business, and a 50 degree
censious profit tax reduction during four subsequent years.

In the special case of investment encouragement, the maximum profit tax holiday shall

be 8 years.
Article 40

Throughout the duration of operations, losses incurred by the joint venture enterprise in
any tax year may be carried over to the next year, and made up with the profits of the

succeeding years but not exceeding five years.
Article 41

After payment of corporate income tax a joint venture enterprise shall use 5 degree
censious of its after-tax profits to set up a reserve fund. This fund shall be limited to the
legal capital of the joint venture. The percentage of profits which shall be used to set up
welfare fund and other funds shall be determined by mutual agreements between partners

and shall be stated in the charter of the enterprise.
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Article 42

In the case the investors re-invest in projects of investment encouragement, they may
receive refund of a part or the entire of corporate income tax already paid. The
Government shall determine the rate of refund depending on the sector, locality, form,

and duration of re-investment,

Article 43

Depending on the rate of capital contribution of the foreign investors to the legal capital
of the foreign-invested enterprises or the operating capital of a business cooperation
contract, upon the remittance of profits abroad, the foreign investors shall be liable to tax

rates of 5 degree censious, 7 degree censious, and 10 degree censious on the profits

remitted.
Article 44

Vietnamese nationals residing abroad when investing in the country in accordance with
stipulations of this Law shall be entitled to a corporate income tax reduction of 20 degree
censious as compared to other projects of the same categories; for the category of
corporate income tax of 10 degree censious , Vietnamese nationals shall be offered a tax

rate of 5 degree censious on the profits remitted abroad.

Article 45

In accordance with regulations of the Government, the State foreign investment authority
shall determine the corporate income tax rate, the exemption and reduction durations for
corporate income tax, and tax rate on profits remitted abroad as stipulated in articles 38,
39, 43 and 44 of this Law. The tax rates, durations for tax exemption and reduction shall
be stated in the investment license.

Throughout the process of executing the investment projects, if there are changes in
investment conditions, the exemption and reduction of taxes for foreign-invested
enterprises and foreign partners involved in the business cooperation contracts shall be

determined by the Finance Ministry.
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Article 46

Foreign-invested enterprises and foreign partners involved in the business cooperation
contracts using land, water and sea surface shall have to pay rental charges; in the case of
exploiting natural resources, they shall be liable to natural resources in accordance with
regulations of the laws.

The Government shall determine the exemption or reduction of the rental charges on
land, water and sea surface for BOT projects, BTO projects, BT projects; projects of
investment into mountainous, remote and far regions and regions of low socio-economic

fevel.
Article 47

The import tariffs and export tax on import-export commodities of foreign-invested
enterprises and foreign partners involved in the business cooperation contracts shall be in
accordance with the Law on Import-Export Tariffs.

Eqﬁipment, machinery, and special-use vehicles as parts of the technological productions
line imported into Vietnam for creation of fixed assets of foreign-invested enterprises or
fixed assets to the implementation of a nusiness cooperation contract, or for expanding
the scale of an investment project, and vehicles imported for carrying employees shall be
excepted from import tariffs.

The Government shall determine the exemption of import-export tariffs for commodities

in cases of special investment encouragement.
Article 48

The export processing enterprises shall be entitled to exemption of import-export tariffs
for commodities exported abroad from the export processing zone or imported from
roreign countries into the export processing zone,

Export processing enterprises and foreign-invested enterprises in industrial zones shall be
entitled to tax incentives in cases of encouragement or special encouragement in

accordance with stipulations in articles 38, 39,43 and 44 of this Law. The Government
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shall specify the preferential tax rates for each category of export processing enterprises

and foreign-invested enterprises in industrial zones.
Article 49

In addition to categories of taxes stipulated in this Law, foreign-invested enterprises and
foreign partners involved in a business cooperation contract shall pay other taxes in

accordance with the provisions of the laws of Vietnam.

Article 50

Foreign persons and Vietnamese persons working at foreign-invested enterprises or

implementing a business cooperation contract shall pay income tax in accordance with

the laws.
Article 51

Foreign-invested enterprises and foreign partners involved in a business cooperation
contract shall be responsible for observing regulations on environmental protection in

accordance with the laws,
Article 52

Foreign-invested enterprises and business cooperation contracts shall terminate their

operations in one of the following cases.

1. The operation duration expressed in the investment license expires;

2. Upon the request of either one partner or partners which is approved by the state foreign
investment authority;

3. Upon the decision of the State foreign investment authority due to serious violations of
either the laws of Vietnarm or the regulations of the investment license.

4. Upon the claim of bankruptcy;

5. In other cases in accordance with provisions of the laws.
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Article 53

When terminating operations in cases stipulated in points 1, 2, 3, and 5 of Article 52 of
this Law, foreign-invested enterprises and partners involved in a business cooperation
contract shall proceed with the clearance of assets of the enterprises, the clearance of the

contracts, and execution of other obligations in accordance with the laws.

2. Foreign-invested enterprises upon the claim of bankruptcy shall be settled in accordance
with the Law on Bankruptcy.
Chapter 5
STATE MANAGEMENT ON FOREIGN INVESTMENT
Article 54

The contents of the State management over foreign investment comprise of:

L.
2.

Setting up strategies, plans, zonings, and policies on foreign investment;

Promulgating legal documents governing activities of foreign investment;

Guiding branches and localities in implementing activities relating to foreign cooperation
and investment;

Granting, withdrawing investment licenses;

Regulating the coordination among State agencies in the management of foreign

investment activities;

Checking, inspecting, and supervising foreign investment activities.

Article 55

The Government reserves the sole authority of State management over foreign

investment in Vietnam.

The Government regulates the issuance of investment licenses by the Ministry of

Planning and Investment; determines the decentralization of issuing investment licenses

to the People's Committees of centrally-governed provinces and cities which meet

conditions on the basic of socio-economic zoning and planing, the economic sector, the
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nature, and scale of the investment project; regulates the issuance of investment licenses

to projects investing in industrial zones and export processing zones.

Article 56

The Ministry of Planning and Investment is the State foreign investment authority, which

assists the Government in managing over foreign investment activities in Vietnam.

The Ministry of Planning and Investment shall have the following obligations and rights:

Acting as the key body in preapring and submitting to the Government strategies and
plans for attracting foreign investment; compiling drafis for legal documents and policies
on foreign investment; coordinating with other ministries and equivalent bodies and
Government; guiding People's Committees of centrally-governed provinces and cities to
implement the laws and policies on foreign investment;

Drafting and compiling the lists of foreign investment projects; providing guidelines on
procedures for investment; assuming the state management over activities of investment
promotion and consulation;

Accepting foreign investment projects and evaluating them, issuing investment licenses
to projects under its authorization;

Acting as the sole agency in solving problems arising from throughout the process of
formation, implementation, and operations of foreign investment projects;

Evaluating the socio-economic efficiency of foreign investment activities;

Checking and inspecting the implementation of foreign investment activities in Vietnam,

in accordance with provisions of the laws.

Article 57

Ministries, equivalent bodies, and agencies affiliated to the Government shall assume the

State management over foreign investment in accordance with their functions and

authorization:

1.

Coordinating with the Ministry of Planning and Investment in making laws, policies, and

plans relating to foreign investment;
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2. Preparing plans and lists of projects calling for foreign investment capital into their
respective sectors; organizing campaigns and promotion for investment;

3. Participating in the evaluation of investment project;

4. Guiding, solving procedures relating to the implementations and operations of investment
projects;

5. Checking and inspecting into activities of foreign-invested enterprises and partners
involved in the business cooperation contracts in sectors under their respective
authorizations;

6. Performing other obligations under their authorization in accordance with provisions of

the laws.

Article 58

The People's Committees of centrally-govened provinces, cities shall assume the State
management over foreign investment within their respective precincts in accordance with

their functions and authorization:

1. Making and publicizing lists of projects calling for foreign investment capital into their
localities pursuant to the socio-economic development plans that have been approved;
organizing campaigns and promotions for investment;

2. Participating in the evaluation of foreign investment projects within their respective
precincts;

3. Accepting investment projects, evaluating and granting investment licenses to foreign
investment projects in their localities in accordance with the decentralization plan of the
government;

4. Solving administrative procedures relating to the formation, implementation and
operations of investment projects under their authorization;

5. Assuming the State management within their respective precincts over the production
and business activites of foreign-invested enterprises, partners involved in the business
cooperation contracts;

6. Checking, inspecting int6 the activities of foreign-invested enterprises, partners involved

in the business cooperation contracts.
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Article 59

Partners or one partner or the foreign investor shall submit to the investment license
application file, which comprises an investment an investment license application form,
the business cooperation contract, the joint venture contract, the charter of the enterprise,

the economic-technical study, and other related documents.
Articles 60

The investment license issuing organization shall consider the application file and inform
the investor of its decision within 60 days upon the receipt of a rightful file. The decision

of approval shall be announced in the form of the investment license.

The investment license shall be effective as a Certificate of business registration.
Article 61

The joint venture contract, the business cooperation contract, the charter of the enterprise,
the change of business goals, production scale, and percentage of contribution to the legal

capital shall have to acquire approval by the State foreign investment authority.
Artice 62

Ministries, equivalent bodies, People's Committees of centrally-governed provinces and
cities shall ne responsible for solving procedures relating to the implementation of the

investment project within 30 days upon the receipt of rightful application files.
Article 63

The foreign investors, foreign-invested enterprises, partners involved in business
cooperation contracts, organizations, individuals, officials and state agencies violating
legal regulations on foreign investment shall be punished in accordance with provisions

of the laws.

Article 64
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The foreign investors, foreign-invested enterprises, partners involved in the business
cooperation contracts, organizations, and individuals, shall have the rights to make
appeals and file litigation lawsuits against illegal decisions and behaviors which cause
difficulties and troubles made by State officials and agencies. The process of making
appeals and filing litigation lawsuits as well as the solutions of those appeals and lawsuits

shall be performed in accordance with the regulations of the laws.

Chapter 6

PROVISIONS OF IMPLEMENTATION
Article 65

Pursuant to stipulations in this law, the Government shall determine the cooperation
between hospitals; schools and research institutes engaged in areas of technology,

science and technique, natural sciences and foreign countries.
Article 66

Based on the principles stipulated in this Law, the government of the socialist Republic
of Vietnam may sign with governments of other countries agreements on cooperation and
investment in line with the economic relationship between Vietnam and each respective

country.
Article 67

This Law takes effect since the date of signing.

This Law replaces the Law on Foreign Investment in Vietnam promulgated on December
29, 1987; the law on amendment and supplement to some Articles of the Law on Foreign
Investment in Vietnam promulgated on June 30, 1990; the Law on Amendment and
Supplement to some articles of the Law on Foreign Investment in Vietnam promulgated

on december 23,1992,
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Article 68

The Government shall regulate in details the implementation of this Law.
This Law was adopted on November 12,1996 by the Ninth National Assembly of the

socialist Republic of Vietnam in its tenth session.

Enterprise Law

Purpose
The Law replaces several old legal instruments regulating companies and private enterprises
which had outlived their usefulness a long time ago. The preamble provides that the Law is
intended "fo ensure freedom and equality of business by enterprises from all economic sectors
before the law; to protect the lawful rights and interests of investors; and to reinforce the
effectiveness of State administration of business activities." Several references are made to the
State recognising the legitimacy of profit making from business. The role of Party cells within
enterprises is also recognised.
Subjects
The Law regulates the establishment, management and operation of the following forms of
"enterprises":

® Jimited liability companies

®  shareholding companies

® partnerships

® private enterprises
Only partnerships are new to Vietnam. The choice of the generic word "enterprises” appears
unfortunate. Limited liability and sharcholding entities are referred to throughout the Law as
“companies”, Partnerships are defined as "businesses", not legal entities, and "private enterprises”
are really sole businesses, also not legal entities, despite their name. "Law on Businesses" would,
perhaps have been more appropriate. Following debate in the National Assembly, the Law does
not extend to regulate SOEs and foreign invested enterprises, ie joint venture enterprises and

100% foreign owned enterprises. The stated purpose of the Law, "to ensure equality of business
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by enterprises from all ecomomic sectors before the law", while noble, seems, therefore,

somewhat hollow,

General Rights
An enterprise may be established and registered "automatically" for any line of business which is
not prohibited (including any which "adversely affects people’s health” - cigarettes, alcohol?) or
restricted (e.g. by practising certificate). State bodies, State officials, and officers and units of the
People’s Army are not permitted to establish or manage enterprises.
For the first time, the Law includes a list of general corporate powers, including the right to
recruit staff. Interestingly, the Government has recently sought to take away the right of direct
recruitment of Vietnamese staff from foreign invested enterprises (by Decree 46 dated 1 July
1999 amending Decree 85 of the Government dated 20 October 1998, summarised in Section 2.4
above).
Limited Liability Companies
The characteristics of a limited liability company are as follows:

® Persons (including organisations) investing in the company are "members".

® TEach member's liability is limited to the amount of capital it has "undertaken to
contribute”.

® No shares are issued.

® A member wishing to sell its interest in the capital of the company is subject to a first
right of refusal in favour of the other members.

® The number of members cannot exceed 50.
The Law prescribes a number of important corporate and management controls. Members are
entitled to a "contribution certificate” issued by the company as evidence of their interest in the
company. They are entitled to a distribution of the company's profits after payment of taxes (but
curiously, there is no clear entitlement for the company to decide to retain earnings instead of
distributing profits). Members have the right to commence legal proceedings against the General
Director (but, presumably, only at their own expense), and to require the company to redeem his
interest in the capital of the company in certain circumstances, including "reorganisation” of the

company (this is undefined, but probably refers to the “division", "separation”, "merger",
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"consolidation”, or "conversion" of enterprises under Chapter VII of the Law). A company with
two or more members must be managed by a "“Members Council" (comprising all members) and,
if there are more than 11 members, an "Inspection Committee” must be appointed to oversee the
operations of the Members' Council. Why such an internal policeman should be necessary is not
immediately apparent, as the Members' Council comprises all members, and is subject to the
company charter and the law. Meetings and resolutions of the Members Council are regulated in
the Law. Members are required to disclose their interests in transactions being entered into by the
company, but these provisions require some modification or clarification. They will be easily
avoided in their current form, and may result in unfair treatment of innocent third parties. A
company with only one member is known as a "one member limited liability company”, and is
subject to special rules.
Shareholding companies
The characteristics of a shareholding company (often translated or referred to as a "joint stock
company") are as follows:

® The capital of the company is divided into shares and so persons (including

organisations) purchasing such shares are "shareholders®,

® Each sharcholder’s liability is limited to the amount of capital it has contributed.
Literally, this means that if a company goes into bankruptcy (the Vietnamese term for company
liquidation) and a shareholder has not fully paid for his shares at the time of bankruptcy, then he
will not be required to pay to the company the balance owing on its shares, as his liability is
limited only to the amount of capital he has actually contributed. Contrast, "undertaken to
contribute” in the case of members of limited liability companies above. It is unclear whether
such a literal interpretation is intended, but the fact is that the words used to define the limit of
liability of shareholders in a shareholding company are different to those used for members of a
limited liability company.

® Founding sharcholders are subject to two restrictions on transfer of ordinary shares
within the first 3 years of the company: (1) together, they must hold at least 20% of the ordinary
shares, and (2) they must obtain approval of a general meeting of sharcholders to any transfer.

® The Law introduces international concepts of ordinary and preference shares (as to

voting, dividend, redemption, and other).
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® The minimum number of shareholders is 3; there is no maximum.
In what appears to be a hangover from the old Law on Companies, which provided for "named"”
and "bearer” shares, under the new Law share certificates may be "named" or "unnamed".
Whereas the Law on Companies provided that named shares could not be transferred without the
approval of the Board of Management, the significance of the distinction under the Law between
"named" and “"unnamed" share certificates is unclear. Companies are required to maintain a
register of shareholders. Regulation of public offerings has been left to the "legislation on
securities”. At the moment, the only such legislation deals only with securities listed for trading
on the stock exchange (Article 19 of Decree 48 on Securities and Securities Markets dated 11 July
1998 deals with the "protection of investors" and Article 71 contains prohibitions on false and
misleading information). The Law regulates bond issues, redemptions, buy-backs, and dividend
payments.
The role and functions of the General Meeting of Shareholders, Board of Management and
General Director are addressed in considerable detail, including the majorities of votes that are
required for certain prescribed matters. Members of Boards of Management and the General
Directors are subject to international standard fiduciary duties. Such members and directors are
personally liable for "any damage to creditors" if they fail to take the required steps in the event
of insolvency. These kinds of onerous provisions highlight the need for directors’ insurance.
As in the case of limited Hability companies, shareholding companies which have over 11
shareholders are required to have an Inspection Committee. Shareholding companies are required
to submit annual financial statements to the "business registration body", and the public is entitled
to gain full access to such information, for a fee.
Partnerships
The characteristics of a partnership are as follows:

® Tt is defined as a "business”, not a company, but is usually referred to throughout the Law
as a form of "enterprise" or "company".

® It must have at least 2 "unlimited liability partners" (whose liability for the debts of the
partnership is, obviously, unlimited); it may also have “capital contributing partners” (whose
fiability, like shareholders in shareholding companies, is limited to the amount they actually

contribute).
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We foreshadow some confusion with this new form of business. The liability of unlimited
liability partners is described as being joint only, not joint and several. Several capital
contributing partners could install two impecunious unlimited liability partners in order to
legitimize the partnership, and creditors have no way of knowing which partners' liability is
limited, The Law provides that the Government is going to provide specific provisions regulating
partnerships.

Private Enterprises

These are really sole businesses, under which the owner is fully liable for the debts of the
business. "Enterprise” is something of a misnomner, as no separate legal entity is created. Private

enterprises may be leased and sold in accordance with the Law.

The New Enterprise Law
The New Enterprise Law, passed in 2000, essentially brought about three key
changes:

(1) It replaced the licensing system. Previously, businesses needed to apply for a license before 34
different agencies. The procedures took an average of 99 days and cost 5 million dong ($320, average
annualper-capita income in 2003: $440).
« Now: Registration is no longer subject to preconditions and takes a maximum of two weeks, and in
some places only 24 hours. Cost is 200,000 dong ($13).
(2) It enlarged the scope of business. In the past, a company had to apply for every single activity it
wanted to engage in. Any change in activities or addition of a single activity rendered the license
invalid and forced the business to go through the process again.
» Now: The license allows the business to operate in all sectors except for those restricted by law.
Changes or additions within the scope of the law do not require a new license.
(3) It removed capital requirements. Would-be entrepreneurs used to be forced to borrow capital to
even apply for a business license.

» Except for some sectors (for example insurance, banking), no capital requirements exist any longer.
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