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ABSTRACT

In the democratic country the separatoin of powers and the legal state are regarded as the
most important principle to be provided in the Constitution in order to ensure that the democracy
that belongs to all people in the state will neither be monopolized by one person nor group of
persons. An appropriate use of such power can be made possible through government
establishment to balance powers of such divisions manipulated by different organizations

independent of one another.

Almost every Thai Constitution in the past provided that the executive body be empowered
with authority to issue the royal decree to enable them to use legislative power, but have to bring
it back again to the legislature for approval. The royal decree should be made as effective as the
act of law, which will enable the executive to issue the royal decree as instrument in running the

state affairs in accordance with reiterated policy.

On the 21" January 2546 the Thaksin government issued the royal decree altering the
Excise Tax Tariff Act (B.E. 2527 (4"') as of B.E. 2546 and the Royal Decree amending the Excise
Tax Act as of B.E. 2527 and B.E. 2546. Apparently, these two acts were strongly protested and
criticized by a number of academics and organizations, especially with regard to the
Telecommunication Excise Tax Royal Decree, which is alleged to be beneficial exclusively to the
telecommunication business of a particular Minister’s family in the Thaksin government.

According to the study findings, it is found that the above mentioned power provision
was amended by the Constitution issued by the National Peace and Order Keeping Party or
NPOKP (B.E. 2534). It is accordingly provided with precondition of timeframe that it can be
done in emergency case or it is not the power of cabinet to examine it. As regards essential or

purposive precondition of the aforesaid royal decree concerning the maintenance of the national,



public and economic security, it provides that the members of parliament or senates not less than
one-fifth of all standing members of each council have the right to sign up their name and submit
opinions to their own president, who will further send them to the Constitutional Judiciary for
further consideration. This is deemed to be tantamount to empower the Constitutional Judiciary,
the independent establishment, to examine political conditions during the process of royal decree
issuance. However, the examining of “political judgment” should be started and done by political
organizations, that is, the cabinet and parliament. And, afterwards, it appeared that such a rule is

still found in the present Constitution.

The Thaksin government had foreseen the Constitution shortcoming in the aforesaid
article. Hence, the government wasted no time to issue the Telecommmunication Excise Tax Royal
Decree instead of submitting it to make law in alignment with legislative process in order to avoid its
textual alteration by the parliament members because they can consider to approve or disapprove it
only. Upon making a careful examination of contents of the Telecommunication Excise Tax Royal
Decree, it is found that it did not follow the tule of the separation of powers and the legal state. In
addition, it has a lot of negative impacts on economy, politics and society. Thus the researcher wants
to suggest that this royal decree be abolished and that so as to follow the rule of the separation of
powers and the legal state the Article 218 and 219 of the present Constitution be amended in order that
the parliament has power to examine such royal decree issuing with precondition of timeframe; it
should not be the judgment of the cabinet. Regarding the precondition of contents or purpose of the

royal decree, it should not be subimitted to the Constitution Court for its examination any longer.



